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The Tobacco Control Legal 
Consortium 

A national legal network 
supporting tobacco control policy 
change.  



Justification - Ventilation 



Justification – Air Movement 

Between 35 – 60% of air in unit comes from 
another unit 



Justification - Costs 



Justification – Fire Risk 



Justification – Resident Demand 



Federal Law 

• Current federal law and smoking 
in rental apartment buildings 
 

– No federal law prohibits smoke-free 
buildings 

 

– No indefinite “grandfathering” 
required 

 

– Disability statutes / Reasonable 
accommodations 
 



Federal Government Position 

• Surgeon General 
Call to Action - 
2009 

 
 

• HUD Healthy 
Homes Strategic 
Plan - 2009 
 



HUD Action Guide 



Public Housing – 2009 / 2012 

• Susceptible 
populations 

• Fire risk 

• Maintenance 
costs 

 



Section 8 Project-Based  
2010 / 2012 

• Section 8 

• Senior 
Housing 

• Housing for 
Disabled 

• Not Vouchers 



Rural Development 2008 / 2012 



  

Indiana Law 

Specifically non-preemptive 



  

Indianapolis Law 

• Smoking is permitted in individual 
units in multi-unit apartments and 
condominiums 

• State law does not reference 
common areas of multi-unit 
properties; city law does 

• Specifically non-preemptive / 
private property owners can go 
farther 

• Contains limited set-back 
provision 



Discrimination 

• Is it discriminatory to designate an entire 
building or campus as smoke-free or 

tobacco-free? No 
 

– Smoking or use of tobacco is not a protected activity or right 

– A smoker is not a protected category 

– Individual’s addiction to nicotine is not a disability 

Recommendation: implement policy based on activity (smoking) 
and not individual’s status. 



Accommodations 

Mobility limited individual?   Probably not 
 

• “To show that a requested accommodation may be necessary, 

there must be an identifiable relationship, or nexus, between the 
requested accommodation and the individual’s disability.” 

HUD Occupancy Handbook, Civil Rights and Nondiscrimination Requirements. 
 

Mental health accommodation request?   Probably not 

• “Nothing…requires that a dwelling be made available to an 

individual whose tenancy would constitute a direct threat to the 
health or safety of other individuals.”  

Fair Housing Act, 42 U.S.C. 3604(f)(9). 

 



Legal Risks of  
Allowing Smoking 

• What are a property owner’s 
potential risks if the property 
is designated as smoking-
permitted? 
 

 – Nuisance, warranty of habitability 

– Disability claims 

– Negligence, failure of duty to warn 

 



Legal Liabilities of  
Going Smoke Free 

• What are a property 
owner’s liabilities if the 
building is designated 
smoke-free? 

 

 

 

 

– No cases have found landlord liable for not ensuring 
smoke-free environment  

– Best effort to provide smoke-free environment 

– Some responsibility on residents  

 

 



Prepare everyone 
 

• Distribute information 

• Have presentations and/or 
meetings 

• Conduct a survey 

• Provide generous notice 

Prepare everyone 



• Use written lease 
addendum 
― Regardless of size of 

property 

Document Everything 

• Make it comprehensive  
― Include all provisions 
― Make it clear and easy to understand 
― Document exceptions / grandfathering 
― Include enforcement steps 

― Include list of evidence 
 



Promptly –  

• Enforce in a timely manner  
 

Uniformly 

• Impose the same penalties on everyone 
 

Consistently 

• Always enforce the penalties 
 

Enforce every violation 



Special topics 

• Electronic cigarettes 

• Incense 

• Insurance 

• Condominiums 



Electronic Cigarettes 

• Not regulated by the FDA 

 
• Component materials are 

not fully known 

• Can cause confusion with 
enforcement 

• Can pose role-modeling 
issue 

• Presents poison risk 



Incense 

• Use of incense poses health and 
safety risks, like smoking 

• Existing smoke-free housing policy 
definitions of smoking may cover 
incense  

• Restrictions on incense would likely not be 
discriminatory of religious practices 



Insurance 

• Limited standard offering of discount 

• Pollution exclusion 



Common Interest Communities 

• Smoke Free policies 
are legal 

• Rules and Regulations 
or Declaration 

• Grandfathering not 
required 

• Longer process 
Illinois Condominium Property Act - http://bit.ly/1zZKRUz 



Disclosure 

• Informing renters of smoking 
policy prior to rental  

• Prevention for tenants 

• Education for landlords 

 
 
Oakland, CA; Buffalo, NY; Duluth, MN; Maine and Oregon 



Low Income Housing Tax Credit 

Low Income Housing Tax Credit Program 
(Rental Housing Tax Credit) 

 

http://www.in.gov/ihcda/ 



Indiana Resources 

http://www.ismanet.org/INsmokefreeapartments.htm 



Indiana Resources 

http://www.ismanet.org/INsmokefreeapartments.htm 



Contacts 

Tobacco Control Legal Consortium 
www.tclconline.org 

Maggie Mahoney 
(651) 290-7514 

maggie.mahoney@wmitchell.edu 
 
 

Public Health Law Center 
www.publichealthlawcenter.org 

Warren Ortland 
(651) 290-7539 

warren.ortland@wmitchell.edu  
 

 

 

 


